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June 30, 2006

Honorable John M. Greaney
Chair
SIC Rules Committee
John Adams Courthouse

One Pemberton Square
Boston, MA 02108

RE: Proposed IOLTA Guideline Changes

Dear JusticeGreaney:

I write on behalfof theMassachusettsIOLTA Committeeto request two revisions to the
Intereston LawyersTrust AccountsCommitteeGuidelines(Guidelines),which were last
revisedby the Court inNovember1993.The rbLTA Committeecollects interest on
lawyerstrust accountsthat wouldnot otherwisegenerateinterest for clients. It passes
these revenuesalongto threecharitableentities that makegrants to assist the
administrationof justice andsupportlegalaid to the poor.

The first proposedrevisionconcernstheinterestrates paid by financial institutionson
IOLTA accounts. The secondis intendedto conformthe Guidelines to the 2004
amendmentsto Mass.R. Prof.C. 1.15RecordKeepingRules.The text of the proposed
revisions beginson page8 of thfs letter,as Attachment 1.

These revisionswereinitiallyproposedto the Rules Committeeby the IOLTA
Committeeon March9, 2006. At that time it was suggestedby the SJC that the
proposedrevisionsbe publishedforpubliccomment. The IOLTACommittee had the
proposed revisionspublishedfor commentin MassachusettsLawyersWeekly on March
13,2006. In addition,lettersrequestingcommentswere sent to each of the 200 financial
institutionsthat offer IOLTA accounts.Enclosedas Attachment2 is a copy of the letter
and enclosure.Commentsweredueno later than April28, 2006. Nine comments were
received, all relatingto the interestrates revision.The MassachusettsBankers
Associationalso requesteda meetingto discuss-the proposedrevisions; that meetingwas
held on May 24, 2006.

The Committeecarefullyreviewedthesecommentsandconsideredchanges in the
proposedrevisions. The commentsare discussedin Part III of this letter.The Committee,
in responseto the comments,has amendedits proposedrevision to the interest rate
guideline.The Committeenowproposesthat the Court approvethe Guideline revisions,
as amended,set forthbeginningon page 8.
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1. Fair and Reasonable Interest Rates

Fair and reasonableinterestrates on IOLTAaccountsgenerateappropriatelevels of
revenue to provide legal servicesto low incomecitizensin Massachusettswhile not
placing financialinstitutionsat an economicdisadvantage.In recognitionof the crucial
role played by interestrates in the generationofIOLTA revenue, the SupremeJudicial
Court (SJC) in 1993approvedan amendmentto the Guidelinesthat called for financial
institutions to pay interest "ata rate equal to or greaterthan the financialinstitutionpays
on NOW or comparableinterestbearing accounts."

When this wording was adopted, NOW account rates were between 4 and 5%. In 2004,
IOLTA account rates throughout the country ranged from 0.35% to 1.2%, with a
weighted national average for all accounts of approximately 0.51%. This slippage was
caused by the competitive evolution in bank deposit products since the early 1980s.
Interest-bearing checking accounts were a new bank deposit product when IOLTA came
into being, but they are now a commodity commanding an interest rate near the bottom
for any types of accounts offered by banks. By pinning lOL TA interest rates to NOW
accounts, the current Guidelines cause IOLTA revenue to fluctuate based on this product
rather than on the complete competitive market for earnings on deposits.

Competitionfor depositshas encouragedbanksto developnew products, such as
business sweepaccounts,that can bring in andretaincustomerswhosebusiness requires
them to keep largeaveragebalanceson deposit.Interestrates for those accountsmove up
and down in tandemwith various indicessuch as the FederalFundsRate. Rates for
interest-bearingcheckingaccounts,on the otherhand, are relativelyinsensitive to
increasesin these indices. IOLTAaccounts- even largeones - remain in this relatively
low-pricedNOW configurationbecauseneitherbanksnor law firms have had incentives
to changethe statusquo.

Weare requestingthat the Guidelinesbe updatedso that IOLTA accountsearn the same
interest generallyavailableto similarlysituatednon-IOLTAcustomersat the same
financial institution. This would continuethe intentionof the 1993Guidelines, and
reflect the currentmarketfor financialproducts. Thenew languageis also more flexible
than that of the current Guidelines,and will permitnaturaladjustmentsas financial
products evolve in the future,assuringthat financialinstitutionstreat IOLTA accoupts
fairly.

The FederalReserveBank has increasedthe FederalFundsRate 17 times during the past
twenty-fourmonths; the rate is now at 5.25%. Despitethese increases,most smaller
banks in Massachusettsare still offeringinterestrateson IOLTA accounts that are less
than one-halfof onepercent (.005). The ratespaidby the largerbanks are generally
better, but are still a third or less ofthe FederalFundsrate, generallyabout 1.50%. This
is not a new pattern. Enclosedas Attachment3 is a chart showinghow bank IOLTA
rates fall whenthe FederalReservelowersinterestrates and fail to increasewhen the
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Federal Reserve rates increase. IOLTA rates have stayed well below the Federal Reserve
rates, and well below the lowest deposit account rates.

Several stateshave amendedtheir IOLTArules to ensure tmifonn and fair treatmentof
IOLTA rates by their banks. Stateswhichhave implementedlanguagesimilarto that
proposed here forour Guidelinesare Alabama,Connecticut,Florida.Indiana,Michigan,
New Jersey, Ohio,Pennsylvania,andUtah.Their new provisionsrequire that financial
institutionspay rateson IOLTA accountswhichare comparableto the rates paid on other
products with balancessimilar to IOLTA accounts.Enclosedas Attachment4 is a chart
with the languageof severalstates' comparablerate guidelines.

The Massachusetts IOLTA Committee has studied the materials from these states and

noted that in November of 2005 the New Jersey Supreme Court adopted a "Best
Customer Standard" (described within Attachment 4). The Court stated, n(t)his standard
describes the actions necessary to demonstrate that a financial institution is offering a
comparable and reasonable return on IOLTA accounts, as required by the IOLTA
Guidelines. "

In order to maximizethe returnon IOLTA investments,for the benefitof the charities,
the MassachusettsIOLTA Committeebelievesbanks shouldbe fair and provideparity
between the interestrates theypay on IOLTAaccountsand the interestrates theypay on
otherwisecomparablenon.IOLTAaccounts.On January 12,2006, the IOLTA
Committeevotedto requestthat the SupremeJudicialCourt approvethe proposed
Guideline.TheproposedGuidelineupdatesrate parity requirementsto provide that
IOLTAaccounts receive the highestinterestgenerallyavailableto an institution'sown
non-IOLTAcustomersas longas the IOLTAaccountsmeet the sameminimumbalance
and other account.eligibilityrequirementsas the non-IOLTAcustomers.

The changesin the proposedGuidelinebring the IOLTA frameworkinto alignmentwith
21st centurybankingpracticesand investmentoptionswhich are now available.The rate
parity provisionsonly affectbanks whichalreadyoffer higher rate productsto non-
IOLTA customersfor similarbalances.Theseprovisionsare inherentlyfair to banks
because they rely on a bank's own existingproducts,which are alreadystructuredto be
profitable to the bank.

rOLTA always has been and remains'voluntary for banks. Banks do not have to offer
lOL TA accounts. Lawyers, however, are bound by the rOLTA Rules and may only place
their trust funds at institutions that meet the Rules' requirements. To assist with
implementation, the Committee will work with each affected bank and with affected
lawyers as needed.
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II. Changein the RecordKeepingRules

To confonn to the revisedethicalrules, we are requestingminor changesin the
Guidelineswhich recognize that all referencesto Mass.R. Prof. c., 1.15(e) need to be -
changedto Mass. R. Prof. C., 1.15(g) .

III. Comments to the ProposedRevisions

The proposedrevisionswere publishedforpublic commentin MassachusettsLawyers
Weeklyon March 13,2006. Commentswere due no later than April 28, 2006. The first
proposedrevisionof the Guidelineswas to modify the descriptionof interestrate options
availableto financial institutionsthat offerIOLTA accountsto attorneys. The
Committeereceivednine commentsto this proposal:six from banks, one from a banking
trade associationand two from charitableentitiesthat receiveIOLTA funds and make
grants to providersof free legalservicesto the poor and for improvementsin the
administrationofjustice. The secondproposedrevisionof the Guidelineswas for the
purpose of conformingthe Guidelinesto the 2004 RecordKeepingamendmentsin Mass.
R. Prof. C., Rule 1:15. No commentswerereceivedregardingthis revision.

With regardto the descriptionof interestrate options availableto financialinstitutions
that offer IOLTAaccounts to attorneys,the IOLTACommitteereviewedthese comments
carefullyas detailed in the followingsectionby section analysis:

Section by Section Analysis of Comments:

The proposedrevision substitutesa requirementthat a financialinstitutionpay interest at .
a rate "comparableto the highest rate of return the financialinstitutionoffers according
to" a new "BestCustomerStandard"forthe currentrule's requirementthat the interest
rate be "equalto or greaterthan the financialinstitutionpays on NOW accountsor
comparableinterestbearingaccounts."

The two charitable entities that commented, the Massachusetts Bar Foundation and the
Massachusetts Legal Assistance Corporation, gave full support to the proposed revision
because it would appropriately increase the financial support available to critical legal
assistance programs that serve some of the Commonwealth's most vulnerable residents.
They noted that the "Best Customer Standard" would remedy inequities in the rates banks
pay across the state.

The "BestCustomerStandard"is definedin two alternativesubsections. Under Section
B.I.A., a financialinstitutioncan meet the "Best CustomerStandard"by providingto
IOLTA "thehighest yieldavailableamong"fourtypes of accounts,"asprovidedto the
best customersofthe institutionwith similarly-sizeddeposits in such accountsin
Massachusetts."The four types of accountsare:
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1. a moneymarket with or tied to checkwritingcapability;
2. a businesschecking accountwith an automatedinvestmentfeature,such as an
overnight sweep or other automatedtransfer,and investmentin insuredbank accounts,or
repurchaseagreements fullycollateralizedbyU.S. governmentsecurities;
3. a government(such as municipaldeposits)checkingaccount;[or]
4. any other interest-payingbusinesscheckingaccountproduct.

Many of the bank comments,and the commentof the trade association,misunderstood
this subsection. These commentspointedout that the four typesof accountsoften are
offered subjectto tenns and conditionssuch as maximumactivitylevels,minimum
balancerequirements,monthlyfees and other limitations. The MassachusettsBankers
Associationcommentmisstatedthe"standardas requiringa rate "at least equal to the rate
paid to the best customersof that specificinstitutionwith similarlysized balances,
regardlessoftransaction activity,loanbalancesor other accounts."

In fact, the "Best CustomerStandard"only called for rates paid underthe same tenns and
conditions"asprovidedto the best customers.n Unlessabankchoosesto availitselfof
the optionoffered in SectionB.l.A.5., it would applyall the sametenns and conditions
on IOLTAaccountsas on the comparableaccounts. IOLTAdeposits,in order to earn a
higher rate of interest, wouldbe subjectto the sameactivitylevels,balancerequirements
and monthly fees. It is true that IOLTA accountscannotbe "linked"to other accounts for
minimumbalance purposes. This meansthat an IOLTA accountwouldhave to meet all
accountrequirementswithout benefitof linkage;if it doesn't, then the IOLTAaccount
would not qualify for the rate of interestpaidby that type of account.

A similarmisunderstandingappearedin one commentnotingthat sweep accounts are not
insuredby FDIC. Althoughthe currentrulesrequire FDICcoverage,there is an
exceptionfor IOLTA accountsin excessof$100,000 reinvestedin repurchase
agreementsfully collateralizedby U.S. Governmentobligations.See
Mass.R.Prof.C.1.15 (g).

One comment correctly noted that many banks currently absorb normal expenses by
waiving normal service charges and administrative costs on IOLTA accounts. Such
charitable support for IOLTA accounts is not required by the IOLTA Guidelines,
although it is certainly encouraged by the IOLTA Committee. As banks do for check
printing, they can bill the attorney for the expenses related to the account. A bank
meeting the "Best Customer Standard" would not be required to absorb such expenses
unless it also absorbed them for its best customers.

Despite the fact that none of the comments identified an actual problem with the
proposed definition of "Best Customer Standard" under subsection B.I.A., the Committee
realized that the proposed language on the "Best Customer Standard" was not
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sufficientlyclear. At the meetingwith the MassachusettsBankersAssociation,the
Committee invitedthe MassachusettsBankersto suggestlanguagethat would remove the
confusion. The MassachusettsBankersAssociationproposedthe so-calledConnecticut
Rule, from the IOLTARule recentlyadoptedby Connecticut.

The Connecticutstandard(as well as the Michigan,Pennsylvania,Florida and Alabama
Rule) is a comparabilityrule whichcalls for the financialinstitutionto pay interest
comparableto the highest rate ofretum the financialinstitutionoffers to its non- IOLTA
account customerswhen the IOLTAaccountmeets or exceedsthe same minimum
balance and other accounteligibilityqualificationsapplicableto those other accounts.

The Committee agrees with this suggestion and has substituted Connecticut's
"comparability" interest standard for the "Best Customer Standard" in the proposed
revision. Descriptions of comparable rates and comparability options have been added
which make it clear that the IOLTA rate takes into account the eligibility qualifications.

The Committee's proposedrevision continuesto offer financialinstitutionsa "safe
harbor" as an alternativeto certifyingthe highest yieldavailableamongcomparable
accounts.A definitionhas been added for clarity.The Committee'soriginalproposal
placed the safe harborat 60% net yieldofthe Fed FundsTargetRate, which followed
most states examples.The MassachusettsBankersAssociationproposed50% net yield of
the Fed FundsTargetRate followingits meetingwith the Committee.The proposalwas
based on banks practiceof waivingnormal service feeson IOLTA accounts. The
Committeeconsideredthe proposalbut decidedthat 55%net yieldwas a fair and
reasonable givenwhat banks earnon comparablecommercialaccounts.The Committee
noted that the 60% net yield rate in New Jerseywas recentlyacceptedby Bank of
America and SovereignBank,whichwere two of the banksthat submittedwritten
comments and are two of the largestdepositoriesofIOLTA accountsin Massachusetts.

Conclusion

The IOLTA Committee,havingreviewedall the commentsreceivedand having adopted
changesin the proposedrevisionsthat respondto the commentsof the Massachusetts
BankersAssociation,herebysubmitsthe attachedproposalsfor revisionof the IOLTA
Guidelinesto the SupremeJudicialCourt for approval.If approvedby the Court, the
Committeerequestsa September I, 2006 effectivedate in orderto start the lengthy
implementationprocess.
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Thank you for the opportunityto submitthis request. Pleasedo not hesitate to call if you
need further information.We look forwardto the Court's response.

Very truly yours,

~~.
AnthonyM. Doniger,
Chair

cc:
HonorableJudith A. Cowin
HonorableRoderick L. Ireland
Christine Burak
Francis Ford
Richard Soden
Janet Kenton-Walker
GeorgiaKatsoulomitis
Beth Lynch
Lonnie Powers
IOLTA Committee
Stephen Casey
Jayne Tyrrell
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Revisions to the
Interest on Lawyers Trust Account Committee Guidelines:

1. To Assure Fair and Reasonable Interest Rates:

Replace:
B. Characteristics of Accounts

Lawyers shall establish and maintain IOLTA accounts which have the following
characteristics:

1. Interest Rates: The financial institution pays interest at a rate equal to or greater than
the financial institution pays on NOW accounts or comparable interest bearing accounts.

With:
B. Characteristics of Accounts

Lawyers shall establish and maintain IOLTA accounts in eligible financial institutions
which have the following characteristics:

1. Interest Rates: The financial institution pays interest comparable to the highest yield
the financial institution offers to its non-IOLTA customers when the IOLTA account
meets or exceeds the same minimum balance and other eligibility requirements.

(a) Comparability Options.

A financial institution shall pay on IOLTA accounts the highest yield available among
the following product option types (if the product option is available from the financial
institution to other non-IOLTA customers) by either using the identified account option
as an IOLTA account or paying the equivalent yield on the existing IOLTA account in
lieu of actually using the highest yield bank product:

1. A business checking account with an automated investment feature, such as an
overnight sweep and investment in repurchase agreements fully collateralized by U.S.
government securities as described in Mass.R.Prof.C. 1.15 (g) (1).

2. A government (such as for municipal deposits) interest bearing checking account.

3. A checking account paying preferred interest rates, such as money market or indexed
rates.

4. An interest bearing checking account such as a negotiable order of withdrawal (NOW)
account, or business checking account with interest.

5. Any other suitable interest bearing deposit account offered by the institution to its non-
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IOLTA customers.

As an alternative, the financial institution may pay:

6. A "safe harbor" equal to 55% net yield of the Federal Funds Target Rate. *

7. A yield specified by the IOLTA Committee, if the Committee so chooses, which is
agreed to by the financial institution. Such yield would be in effect for and remain

unchanged during a period of no more than twelve months from the inception of the
agreement between the financial institution and IOLTA.

(b) Implementation of Comparability.

The following considerations will apply to determinations of comparability:

Accounts which have limited check writing capability required by law or government
regulation may not be considered as comparable to IOLTA in Massachusetts. This,
however, is distinguished from checking accounts which pay money market interest rates
on account balances without the check writing limitations. Such accounts are included in
the Option 3 class identified above. Additionally, rates that are not generally available to
other account holders, such as special promotional rates used to attract new customers,
are not considered for comparability in Massachusetts.

For the purpose of determining compliance with the above provisions, all participating
financial institutions shall report in a form and manner prescribed by the IOLTA
Committee the highest yield for each of the accounts they offer within the above listed
account types. The IOLTA Committee will certify participating financial institutions
compliance with these Guidelines on an annual basis.

*The IOLTA Committee will review and may revise the safe harbor rate from time to
time based on changing market conditions.

(c) Definitions.

An "eligible financial institution" for IOLTA accounts is a financial institution that

meets the requirements of Mass. R. Prof. C. 1.15 (g) (1), and has been certified by the
Committee to be in compliance with these guidelines.
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A "safe harbor" rate, as identified by the IOLTA Committee, is a rate which if paid by
the financial institution on IOLTA accounts shall be deemed as a comparable return,
regardless of the highest yield available at the financial institution. Such yield shall be
calculated based on 55% net yield of the Federal Funds Target Rate as reported in the
Wall Street Journal on the first business day of the calendar month.

"Net yield" is defined as the effective interest rate earned on the IOLTA account after

considering any fees assessed by the financial institution against the interest earned.
Allowable fees are defined at IOLTA Guidelines, B (3) (a) and (b).

II. To Conform to the Revised Record Keeping Rules:

In the Preamble:

1. Replace: The IOLTA Committee ("Committee") provided for by Mass.R.Prof.C. 1.15
(e)(4)(v)(Rule 3:07), adopts the following Guidelines, subject to the approval of the
Court, to provide the operation of the comprehensive IOLTA program set forth in
amendments to SJC Rule 3:07 adopted by Orders of the Court dated September 26, 1989,
October 1, 1992, and April 6, 1993.

With:

The IOLTA Committee ("Committee") provided for by Mass.R.Prof.C. 1.15
(g)(4)(v)(Rule 3:07), adopts the following Guidelines, subject to the approval of the
Court, to provide the operation ofthe comprehensive IOLTA program set forth in
amendments to SJC Rule 3:07 adopted by Orders of the Court dated September 26, 1989,
October 1, 1992, and April 6, 1993.

2. Replace:

3.(b) Expenses of Charities: ... (b) Compliance...preparing the reports required by
Mass.R.Prof.C. 1.15 (e)(6)(Rule 3:07), or...

With:

3.(b) Expenses of Charities: ... (b) Compliance...preparing the reports required by
Mass.R.Prof.C. 1.15 (g)(6)(Rule 3:07), or....

3. Replace:
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4. Record Keeping: (a) have ...annual report required by Mass.R.Prof.C. 1.15
(e)(6)(Rule 3:07); and,....

With:

4. Record Keeping: (a) have ...annual report required by Mass.R.Prof.C. 1.15
(g)(6)(Rule 3:07); and, .

4. Replace:
F. Annual Reports
The Committee... required of the charities by Mass.R.Prof.C.1.15 (e)(6)(Rule 3:07)....

With:

F. Annual Reports
The Committee... required ofthe charities by Mass.R.Prof.C.1.15 (g)(6)(Rule 3:07)....
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